OF

ONE FAIR WAGE

STATEMENT OF SARU JAYARAMAN,
CO-FOUNDER AND PRESIDENT OF ONE FAIR WAGE

U.S. HOUSE OF REPRESENTATIVES COMMITTEE ON WAYS AND MEANS
HEARING ON THE FUTURE OF THE U.S. RESTAURANT INDUSTRY

September 25, 2020

My name is Saru Jayaraman. I am the Co-founder and President of One Fair Wage, a grassroots
advocacy organization of restaurant workers and other Americans affected by the subminimum
wage laws in the United States. I am also Director of the Food Labor Research Center at University
of California, Berkeley. I have authored and co-authored over 70 policy reports and 3 books on the
restaurant industry based on government data analysis and over 10,000 surveys of workers and 2,000
interviews with employers over the last 20 years.

I want to thank Chairman Mike Thompson and Ranking Member Adrian Smith, and Chairman Neal
and the other Members of the Committee for the opportunity to discuss the future of our nation’s
restaurant industry, including the future of the 13.6 million Americans who work as servers, cooks
and bussers in our nation’s restaurants.’ Your committee’s work on tax credits and stimulus checks
to support this workforce has been critical: I would like to share some other possibilities that could
support these workers.

This is a bleak time for our industry. An estimated one out of every four Americans who lost their
jobs during this unprecedented crisis were working in the restaurant industry.” At least 16,000
restaurants nationwide have already closed their doors permanently in the past few months.” And
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data suggest that 85% of independent restaurants may go out of business by the end of 2020.* It is,
indeed, a hard time to be a restaurant owner in America.

Unfortunately, however, restaurant workers have been in crisis for far, far longer. At Emancipation,
the restaurant lobby sought to hire newly freed slaves and not pay them anything, forcing them to
live entirely on tips. This was a mutation of the original concept of tipping, which was conceived as
an extra or a bonus on top of the wage, not the wage itself. Thus, in 1938 when our nation’s first
minimum wage law was passed under the New Deal, it exempted tipped workers. In fact, that first
minimum wage law did not even set a floor for tipped worker wages from their employers. Legally,
restaurant owners could pay these workers absolutely nothing and force their workers to pin their
hopes for sutrvival on tips.” From 1938 until 1991, the minimum wage for tipped workers increased
from $0.00 an hour to $2.13 an hour, where it has remained, fixed and unchanged even by inflation,

for almost three decades.

Today, 70% of tipped workers are women who largely work at casual restaurants like IHOP and
Denny’s and struggle with the highest rates of economic insecurity and sexual harassment of any
industry becuase they must tolerate inapproptiate customer behavior to feed their families in tips.°
Overall, 45% of restaurant workers are people of color, which might not matter if those workers
were hired at the same establishments and tipped at the same rates as their white counterparts.’
However, research shows only 22% of people of color and 43% of women are employed in the
highest paying front of the house positions in fine dining establishments.® And even when they do
have a chance at higher-tipping establishments, research has shown that, on average, customers tip
white servers twice as much as they tip Black servers.” Thus, nationwide, tipped restaurant workers
who are white men earn fully $4.79 more per hour than their Black women counterparts.'’

In these ways, restaurant workers were in crisis before the coronavirus. The pandemic and the
economic aftermath have only sharpened the existing inequities and injustices in the restaurant
industry even further. First, nearly 10 million restaurant and other tipped service workers lost their
jobs due to the COVID-19 shutdown, and 60% were unable to access unemployment insurance

because they were told by multiple states that their subminimum wage plus tips was too low to
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qualify to meet the minimum threshold to qualify for benefits."' In many instances, even when they
were thus not eligible for state unemployment insurance but did qualify for federal unemployment
insurance, they still could not access those benefits because they could not reverse state denials to
access federal benefits. The lack of benefits resulted in a severe crisis for workers, with millions
struggling to feed their families and pay for rent and basic utilities. Of the 220,000 workers who
applied to our One Fair Wage Tipped and Service Workers” Emergency Relief Fund, 90% reported
that they did not have enough money for two weeks of groceries, and 90% reported that they could
not afford to pay the rent.”” The stimulus checks that you provided were a necessary but short-lived
reprieve for these millions of workers.

Now, as restaurants have reopened, tipped workers are being asked to risk exposure to the virus by
returning to work for a subminimum wage when reports suggest that tips are down anywhere from
50 to 75%." 1In places like New York City, with one of the largest restaurant sectors in the country,
inside dining is set to reopen next week with restaurants limited to 25% capacity. If workers are still
subject to the subminimum wage — as they currently are in New York State — 25% capacity could
literally translate to a 75% cut in tips.

One such worker is Kymani Hill, a tipped worker who has worked in Chicago restaurants for the
last six years. Kymani lost his job in March with the pandemic but was unable to access
unemployment insurance because he was paid too little - $5 per hour plus minimal tips - and
because he was paid in cash. He returned to work in April and was asked to enforce social distancing
rules with customers who became angry with him and left without tipping him, resulting in far less
income over the last several months. In August, while he was working a 12-hour shift at the
restaurant, Kymani’s mother passed away after contracting the coronavirus. He is now struggling
alone and often does not have enough funds for groceries or gas for his car.

Whlie federal law requires that restaurant owners make up the difference between the subminimum
wage and the full minimum wage if tips fall short, Kymani is one of thousands of workers who earn
less than the minimum wage with tips and whose employer does not make up the difference. In
fact, in investigations of over 9,000 restaurants, the federal Department of Labor found that 84
percent of restaurants were in violation of wage and hour laws and 1,200 of those violations were
for failure to bring tipped workers’ wages up to the minimum wage.'* As a result, even before the
crisis, restaurant workers relied on food stamps at twice the rate of workers in other industries."
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The people who serve the food when we dine out literally cannot afford to put food on their own
tables.

In addition, at this time, a shortfall in tips does not just result in economic insecurity for workers - it
also results in a public health disaster. The CDC recently reported that Americans with COVID-19
are twice as likely to say they recently ate at a restaurant.'® So enforcing social distancing and mask
wearing is clearly vital. And yet, if restaurant workers are charged with enforcing public health
guidelines among the same customers they are relying on to pay their wages through tips, workers
will be forced to either not confront customers in order to preserve their tips, or confront customers
but risk their tips in order to preserve public health. This is an impossible situation. Restaurant
workers were living tip to mouth before this crisis. It was unconscionable to pay them a
subminimum wage then. It’s unacceptable now.

On the other hand, there are seven states — California, Oregon, Washington, Nevada, Minnesota,
Montana, and Alaska — that require all employers in their states to pay One Fair Wage, a full fair
minimum wage with tips on top. It’s a policy that has proven beneficial for restaurant workers as
well as owners and the industry as a whole. The seven states with One Fair Wage have seen higher
restaurant industry job growth rates, higher small business restaurant growth rates, and the same or
higher rates of tipping as the 43 states that still have a subminimum wage.'” These seven states also
have had half the rate of sexual harassment in among their restaurant workers.'®

And there’s more good news. Stirred by the suffering of their workers during this crisis, we have
been approached by hundreds of restaurant owners who have changed their minds and have
approached us to collaborate on pushing together for restaurant relief that will save independent
restaurants, and One Fair Wage, to save workers. Celebrity chefs like Danny Meyer, Tom Colicchio,
David Chang and Will Guidara, together with hundreds of smaller independent restaurants
nationwide are vocally, publicly calling for One Fair Wage. Restaurant owners that once vigorously
opposed and even funded the opposition to One Fair Wage are suddenly championing One Fair
Wage and helping transform the industry. In fact, even the trade magazine of the corporate
National Restaurant Association, the lobby that has lobbied to create and maintain the subminimum
wage for tipped workers, recently reported that, due to the pandemic, the industry is re-examining
the subminimum wage for tipped workers. Their article cited our research on the racial injustice of
the subminimum wage and the pay gap between white male servers and Black women."” They
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understand that if the restaurant industry is to recover, it will take all of us working together
— including workers, dedicated restaurant professionals who should be finally, fully compensated
for all their hard work.

This committee has advanced important tax relief programs for workers - stimulus checks, the
Employee Retention Tax Credit, and an expansive suite of refundable tax credits: the EITC, the
Child Tax Credit, the Child and Dependent Care Tax Credit - all of which have been critical for
workers’ survival, and for which we are deeply appreciative. However, given the imperative of the
workers’ wage situation, I would encourage you to also consider tax relief specifically for employers
who are now voluntarily transitioning to One Fair Wage - a full minimum wage with tips on top.
There are thousands of such employers across the country, and providing them with tax relief both
allows ‘high road” employers to survive and encourages others to follow suit, ultimately resulting in
the potential for state and federal policy change on the issue.

This pandemic has illuminated the injustices and inequities of our past, and their grave
consequences, but it’s also made plain the choices we face going forward. We must save
independent restaurants, providing them with cash relief and tax credits, and at the same time allow
workers to survive, not only extending their unemployment insurance and tax credits but also
requiring that they be paid a full minimum with tips on top - especially if we expect them to protect
the public health.

Thank you for the opportunity to testify today and I look forward to your questions.
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One Fair Wage is a community organizing and advocacy organization recognized as exempt under
section 501(c)(3) of the Internal Revenue Code. It is privately supported and receives no funds from
any government at any level, nor does it perform any government or other contract work.



